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IN SENATE OF THE U. STATES.
THURSDAY, MARCH 15. 1SI9

credential* or mr shield*.

Mr Tt'RN'EV moved that the Senate proceed 10 the
coosiflenuion of the resolution offered yesterday by the
ftfoaior from New Hampshire, [Mr. Hale.] instructing
the Chair 10 inform the executive of Illinois that General
Shields Lad resigned his seat in the Senate of the United
States
Mr WALKER. Mr. President, there are two rseolu

bona on your table, both ot which relate to one eahjeet;
and I rise simply to inquire if we had not better take them
#p .n their order, and in that way disponeof theM f One of
the resolutions to which 1 refer is that reported from the
select committee,to which an amendment has been offeredby the senator from South Carolina, [Mr. Caijboch.]
It stqjears to me to be proper that the Senate should first
act upon that resolution, and then the resolution of the
senator from New Hampshire will be legitunately in
order For one, 1 prefer this course. I prefer that we
should proceed to consider these resolutions in the order
id which they stand; and I hope the Senate will concur
with me in that opinion.
Mr TURXEYd I made my motion, air, becsnse, if

the Senate dispose of the motion of the senator from
New Hampshire favorably, it spies to me we shall put
an end to the whole question 1 do not see what Turtn r

we shall have to do with the report and resolution of
the committee. The resignation of General Shields Labeenreceived; there is now a vacancy in the representationof the State of Illinois on this floor, as will ap|>ear
by an examination of the journal, and why, then, should
we stand before the public as a Senate passing a resolu
lion to vacate a seat which is already vacated It ap-
pears to roe to be perfectly useless, therefore, to take up
the resolution and the report of the committee lor any
purpose whatever. My object is to take up a resolution,
which is a usual one when a vacancy occurs in this body,
to notify the executive of the State of the fact that there is
bacn a vacancy, w uetuer mat vacancy nas neen occasionedby ejection, rearsnation, or by death The motion of
the senator from New Hampshire proposes to give that
notice, and that motion 1 desire the Senate to take up for
coaaideration. 1 cannot see why the senator from Wisconsindesires to go further than that. Surely, there can
be nothing personal to prompt the taking up of the report
of the committee and acting unon it. There is noboJy
here claiming a seat which nan been vacated, and 1
should think there could be uo difference of opinion as to
the course which it is proper to pursue.
Mr. FOOTE. 1 niust confess, sir, that I participate

very decidedly in the feelings of surprise expressed by
the senator from Tennessee fMr. Tik.sey) that there
should 1* any opposition to a motion certainly dictated
by geuerous feelings, but as much, in my opinion,
prompted by sound judgment as by generous feelings
Surely, sir, this motion must be held to have precedence
over all other motions, because it is based upon circumstanceswhich disclose to us, most clearly and incontestable,the fact that we have lost the jurisdiction of the
case that we have been considering It is not for me to
say a word in reference to the senator from Wisconsin
[Mr. Waj.ker] and to others; but I must be allowed to
»ay to the Senate thai the highest tribunal of the land,
the Supreme Court of the United Stales, in one noted
case, and in many other cases less noted, has decided
that when that tribunal shall ascertain, tn any mode
whatsoever, either upon the face of the pleading or col-
laterally, that they have no right to entertain jurisdiction
over the case before them, that they will dismiss the partiesfrom the court at once.
.vow, mar is lue case nere, aeciae.uy. e nan turisdiclionoTer the case, it is true, at on# time. We lost it

by the resignation of the party concerned. The litigant,the jiarty instituting the suit before us, the plaintiff, claim-
ant, or by whatever name you may call bnn, has ills
trussed the suit, a« he had a right to do. And shall we
not, under such circumstances, when we have lost jurisdictionin the matter, pursue the couise which not onlv
our duty as senators requires tts to pursue, but whiefi
courtesy and generous feeimg and all magnanimity imperiouslydemand that we shall pursue? Unless, indeed,
there are persons.I would not intimate that there are
any such persons here.but unless there are personswho, feeling that there is some little chance of making
a victim, and feeling that the talons of the vulture have
been thrust into thai victim, are unwilling to let go the
tici' l that has thus been obtained until full martyrdomshall have been consummated.

Mr. WALKER. I view this matter in a different pointof view from that which has been thus considered by th*
senator from Mississippi, [Mr. Foote.] 1 do not know
to whom he would aliude a« being the vulture who has
fastened his talons in the victim, nor does it disturb me
greatly to know.
Mr FO JTE. Will my honorable friend allow me ; 1

thought 1 spoke very explicitly. 1 though! he would bewhoSv undisturbed. It mav be that I spoke a little more
strongly than 1 intended. But 1 thought I distinctly said
thai 1 made no al fusion to any senator here. Had there
been such an aliu«ion, I presume it would have more or
less discomposed him; but, if he has the least impressionthat 1 intended any allusion to him, I will assure him that
1 did not intend the most distant allusion to my friend
from Wisconsin.

Mr. WALKER Ihope not, sir; and I certainly be-
lieve not, now. But f will leave it to his consideration
whether there has been anything in this matter, either
apoa my own part or upon the part of any other senator,
such as to warrant the use of a figure of speech which
fight imply so much as that figure of speech seeftried to
imply I am therefore gratified to know the fact, and explicitlybelieve, after his statement, that the figure was
not intended to allude to my position in ibis matter.

1 commenced by remarking that I viewed the matter in
aditlerent point of new from that in which the senator
has just viewed it. I sympathize with the feeling evincedbv tbe honorable senator from Illinois, [Mr. Doughs ]He has expressed himself as a senator should, with a
good deal of solicitude in regard to the position in which
the State will stand upon the decision sf this question,1 have never known him to take any position, sir, uponwhich he has not. with a great deal of zeal, and always
promptly, shown his determination to defend his position.
Mid to defend those who gave him his authority. It is
ri^bt. He does this with ability. As farms I have known
mb, and I hat e known him a goof many years, I believe
he alwavs does so candidly. J ain inclined to think that
I may olfer him an observation, which I am sure he will
receive as candidly and as kindly as it is intended.
His fears are, sir, that the action of the Senate, in one

respect, may affect the right of the State to be represented
in the next Congress under the appointment of the gov-
ernor Now, sir, let us look at this in its plainest |>oiniof view. The committee has reported to the Senate of
the United Slates that thi« election was void. There
have been votes taken indicating that there is a clear majorityin the Senate which takes the same view with the
committee. Well, air, when the moment has almost ar-
rived when the Senate is about definitively to declare
their opinion in concurrence with the committee, the
sitting member from Illinois [Mr. Shields] rises and tendershis resignation Now, the present senator from II-
linens believes that it will be more advantageous to the

* State that the seat shall be vacated by that resignationthan that it shall be vacated by the declaration of the
Senate that the election was originally void
Now, sir, if it goes forth that the Senate of the United

States have recognised the vacation of the seat by resig-nation, it wdl have some effect elsewhere. It will have
some effect, for the present, in the Slate of Illinois. The
governor of that State may take this course of the Senateas an authority for him to exercise the appointing
power. He may think be has a right to do it. But, after
what has transpired in the Senate, after what has been
reported by the committee, when his appointee come*here, and presents his credentials here, by what will the
Senate be governed .' By the idea* of the senator from
-". WHS oj ifj me wiimji«in/iiui mr umiea unaer
its own sense of its provision* Thi» is the dilemma in
which the State of Illinois will be found, if wo tacitly acquiescein the resignation of this seat, by leaving theqnes- jti»n stili open. Tne seat of his appointee will be con-
tested. It will then be the question, notwithstanding that
t&e vacation apparently takes place npon the resignation,whether it did not in fact take place by virtue ol the
invalidity of the alleged election. That will be the questionwhich the Senate will then have to decide Now, is
it magnanimous upon our part thus illusively to lead the
governor of the State of Illinois to proceed to anoint;another senator, whose seat shall then be contested and
founc vacant! I know that the senator from Illinois intendsa kindness to his State in his course here. but 1 do
not presume that he will take offence at mv simply giving
my own views. If tne* are worth anything, be it so ; if
worthless, the same But it occuis to me, before taking
up this resignation and acting upon it, leading, perhaps,tbe governor of Illinois into an -rror in sending an appointeehere.subject himvrll to the mortification. UieState to the mortihraiion, and the late claimant to the
m ft rat ion of the reflection that he had caused this new
difficulty by his resignation when the decision was about
to be made.it does occur to me that it is the most
proper coarse for the Senate to decide the question upon

it* real menu, and let the State o/ Illinois aad its author- oc
ities know upon what ground we hare proceeded, and in da
what manner it has become necessary for the State of li-
hours to fill the vacancy. In

Mr. DOUGLAS. It is certainly my desire that this j*
ouesuun shall be decided on its meriu, aad also thai no
decision shall be made here that shall mislead the gov-
eminent authorities of my Stale. And, sir, I have not the 1(
at apprehension that my friead from W laconsia had, fnthat the governor of llliaoia would be misled by the reportof the committee. I believe that functionary is

capable of judging for himself; and 1 dope that 1 am not luladvocating a course here the result of which would belo Mlead him into an error. I believe this body is going to ^make a just and legal decision of this question ; aad I ^believe in my heart that it can only be done by recOg- for
niaing the resignation of General Shields, and informing
the governor of Illinois of the vacancy which that re&ig-
nation has created in the Senate of the United States. I
think the aenator from Wisconsin does line Senate great *

injustice in assuming that it would decide that the seat of
(the senator from Illinois had been vacant from the fourth

wofMarch. Sir, is this body going to make thai decision f ^
'

Has any rote of this body tended to that ooDclusion ? Is jthere a mau in the body who, under the solemnity if his
oath.in the sanity of nu mind.can decide that that seat (has heen vacant from the 4th of March t Has the ^
senator forgotten, that on the 'id da) of March it appears
upon the iseraal that ' t rsd the emdefiaei of
James Shfel ls as a senator ejected for si* years from
aou auer me #iu amy 01 niaicu, ana mat inoae creuenuais

^
were read and laid upon the table I Hu he fonjottert tothat oil the 6th day of March the name of James Stuelda
was called to be sworn as a senator, and lha! he rose and t ^objected, and offered a resolution to refer the credential# jol James Sbnlds to the Committee on the Judiciary, and

an(that the subject was positioned te the next day ? Has he sforgotten that on the next day, the flih day of March, 1
rose in my place, and moved that my colleague be sworn, l

and admitted to hi# seat as .1 senator from the State ot
Illinois, and that he and other gentlemen interposed ob- ^lections, but that, after consideration and discussion, and jfull investigation, the Senate, by a solemn vote, ordered
the oath ot office to he administered to Jame# Shields.
and that he took hi# seat as a senator from the Slate of

gucIllinois? Has he forgotten that the record of the Senate ^shows and recites that thereupon the said Jaines Shields Qappeared, that the oath of offic* was administered to him, '
and that he took his seat ? Has he forgotten tbat ori each eu£
succeeding any v nen ine yeas and nays were cauea, me jj(,
name oi James Shield# was called, and that he voted ^either on one side or the other on every question as a
senator from the State of Illinois? And has he /or- atl.jgotten that he continued thus to vote up to yesterday, eVfwhen* Hie record shows that Mr. Shields, one of the ^senators from Illinois, sent Ins resignation to the Vice 1'res- 'W(ident, and that on the motion of a senator that re-ignationwas received and read, and that then a resignation '
was offered instructing the Vice President to notify the ej
governor of Illinois 01 the vacancy produced by tliat res- ^olution? And, 111 the face of all these farts, are we to *

say by a solemn vote that the seat has been vacant ail .

the tune that it wa« tilled by the order of this body .? Be-
fore the .Senate cas make such a decision, it will be ne-

cessary for it to expunge its own record, and falsify its 1»
own journal. Sir. we all know that the seat has been ^

'

occupied by a gentleman asm senator We mil know tha'. jjjhe was qualified and took his seat as a senator under the j;'ne.vote of this body. We also know that be has exercised
all the rights, j>o wers, and privilege# of a senator as much gj
as any one of us; and yet, sir, we are to be called upon
to say that his seat h is been vacant. 11 it has been va- ^
cant, sir, what busuiess has the name of James Shields
on yout journal on the call of the yeas and nays? It ,will not do, sir, to say that the sent lias been vacant and
at the same time filled 1 ain not arguing the question
whether it was rightfully filled. Concede, sir, that it ^
was not; concede that he was not entitled to the seat;
yet you have made it a clear case of a person holding an

otfice de facto, performing its duties, exercising it? (>owers.and receiving its emoluments, but liable to be turned
out on a writ of quo warranto, by his own resignation, or

by a decision oi this body on an examination of the case j(And 1 hold, sir, that, irom the war of the roses, a dc ^facto officer, exercising duties and |<erforming functions, ej{
is to be regarded as mn officer, and that his acts are to be
deemed valid. If he holds it wrongfully, still his authorltyis to be respected, and, until his office becom s vacated
by m proper to.Uuaai.iue capable oi executing L
has been die doctrine in England, that, wherever the1
throne was filled by a person wrongfully, still it was f
treason to reMs; the de facto sovereign as long as he re- QtImained so: and when he ceased to be sovereign dt facto, t|jethose who, while such, had obeyed his authority and re- gur|sisted the rightful sovereign, weie not punishable, be- '

cause they had obeyed the sovereign holding the office jo(-dcfacto That principle has been recognised by the aftjAmerican courts over and over again, in regard to execulive,mni.sterial, and judicial officers. Suppose, sir, £
that one of the district judges of the United Slates should
be appointed by the Executive and confirmed by the Sen- tj)e
ate, and he should proceed to discharge his duiiesby try- lo j
lug men for the highest crimes known to the laws of the
land, and he deprives men of their liberties and lives by ^UI
virtue of his judicial authority for thirteen years, ras (Jen. facl
Shields has exercised juJimai function# in this country,)
and that, alter the lanse of thirteen years, a quo warranto jn!l
should be issued, and it should be discovered that he was j
aii alien, and it should !>e found that he had no right to jn
be a judge; are his acts invalid. The constitution requires J
that a judge shall be a citizen; but supjiose the office to
be filled by an alien, and he tries suits involving millions l

of property, hundreds of lives, and tbe liberty of thou-
sands of ciLizens, ;<-id. at the end of thirteen years, a qui fml
warranto ir issued, and it is ascertained that he is an f
alien by birth, and that he has not beeH naturaiized, 1 y,
concede that you can turn him out. It would be your 'l
duty to do so But can you vitiate his acts? Can you e£j
decide that his office has been vacant for thirteen years .' ref(
Can you decile that the judgments he has rendered on
the rights of pro|»erty between man and man are to be !%euvoid, and that the sheriff who sold property under executionis to be held liable as a trespasser, and that the sale _p]
is to be void, although the possessor of it has paid for
it the purchase money .' Are you about to make such a

decision.' Are you about to decide that a marshal or a |sheriff, while executing the order of such a judirr, may
be sued for lalse imprisonment.' Will you decide that
such a judge, who orders a man to be hung for a crime
which, under the law* of the land, is punishable with
death, is a murderer .' Was there ever a court in Christen- enf
dom that dreamed of declaring the acts of a dtfacto officer (yQr
void, when he lias y>erfonned duties that were clearly -j ^
right.' No court in Christendom ever made such a decision, j
and 1 trustthis Senate is not going to sanction such a ioc- rna|
trine. If he were found to be an alu-n, he would be re- ay|
moved, his office would be vacated, and the vacancy would
take place from the day on which he was removed And
is it uot so here ? Concede, sir, that (ieneral Shields
is not eligible; yet he w as elected, and he was elected
bv a tribunal that had jurisdiction of the suhjeci of an jelection. This is not the case of an election by a tribu- of'inal that has not competent authority. He was elected p
by tbe legislature of Illinois, which has the rightful au- ,y):|
tnority to make such an election That is conceded; but a
y ou say that the legislature of lllinoi* exercised that un- lQ !
doubted authority In an illegal manner. Suppose they
did having exercised it, it was valid, until, by a corny*:- onj
tent innuoai, it was decided otnerwise. inis senate is ^
such cotnpelent tribunal in this case. It is invested by (jn
the constituiion with the sole power to decide whether n'^'v
General Shields was eligible, and no man has the right JS t
to assume that he was not eligible lint:! this body has so we
decided. That ibis body would decide that he was ineli- .

gible, and that the Senats would vacate his seat, on the
evidence before it, I am leady to concede; but when you
do vacate his seat, you wi" do it to Lake effect iron he1
day on which your judgment is rendered, and his prior Mact*as senator must stanf as long as the republic en- ***

dure«, and the rec rd< of the Senate are preserved The rr"
name of James Shields appears among senators voting u"'

on questions before the Senate, an l thst name cannot be 'lf

expunged. And, sir. if that name appears there a« of a ,
senator who voted.11 senator qualified by tbe oath of
office, an 1 taking his s»at by aivorder of this body.are j.
we now 10 say that he was not a senator' 1 apprehend kl"
net, sir It is clear, sir, that he was a senator until his
seat was vacated by his own resignation Vs:er lay he
resiened, a id from yesterday there has been a vacancy.
Up to yesterday, there was no vacancy ; but when he
resigned and walked out, the vacancy existed.I

But it is said, "What had he to resign i"* Sir, he ha! Sta
a seal to resign, and be resigned that. He hadaseat.tio
which he filled <U Jarto under a vote of the Senate, tut
which gave hun the emoluments, perquisites, rights, an by
privileges of a senator until his right was invalidated no1
He resigned a seal which he thus held; and are we now it «

to be told that it w»< vacant all the time No, sir. TV the
laws of the land, the decisions of the courts, common co.
sexe.^nil public policy are all against it; for if that fi'l
election was void, uh mitto, every act that he did was il- Wi
legal, and 11 a judge be appnnted who shall afterwards an;
be discovered to lie ineligible, every decision tiiat he ha~ tio
made is illegal, and evtrv man is a trespasser who at- we

tempts to carry it out If this be so, sir. we hsve got to coi
reverse all our judicial principles, and ali the practices of an

IT court- and of the deliberative tribunal# of Chris
ira.

But, air. there is a vacancy now which is createc
rtue of James Shields'# resignation, and all thst
veto do is to notify the governor of Illinois of
ct, and then we have done our duty In regad to
port of the committee, it was very well in its pi;
leu there was a question for it t« ojierale u;k>d
has ceased to be before the Senaie As the sen;

un Mississippi [Mr Footk] has well said, ihe part
: soil has withdrawn. Tnere is now no one u
10m it can ojierate and we ought not to occup)
le of the Senate with its consideration when ther
purpose to be effected by it By paastag that rem

n we shall be acting upon the conduct of a so vert
ite of this Union whose conduct is not at this tune
eua. Why, then, shall we do so, if it will have
sct, unless it is designed to have an ulterior opera!
that State! From my heart, sir, 1 disavow such a
n oa the part ot any one 1 cannot imagine that
latorcaa have such a design ; but yet such will be
istructiom that will he put upon it. i hone the Sen
!J proceed to the consideration of the resolution orfc
the senator from New ilampshue
Hr. WALKER. I desire simply to make one rem;
th reference to what has just been said by the sen o

m Illinois; for, judging from the construction he
ced upon my former remarks. 1 either did not expr
tmU whaquup so as la be easily understood,

rrtBtt fWteh"tottM' pfS^sflv oode rsti
tenor of my speech He lias argued thi* matter,
tuougb I had taken the position that the Senate ou
declare that the seat taken by General Shields
in vacant ever since the 1 th ot March. Sir, 1 hi
en no such position. The senator has also asked
ve lorgotlen various things which he mentions.'
>wer no1; and that 1 never shall forget what has ir,
red here. But, sir, while I remember all tins, I do
nk my past action or language uttered in this cham
rig" tne to the position ot contending that the Sen
>uld declare that the seat lately occupied by (ierit
elds has been vacant since the 4th of March last,
ilr. DOUGLAS. The senator from Wisconsin has ri
ierstood my statement. I said that 1 did not beln
t the senator from Wisconsin was prepared to say t
h was the fact, or that such a course on our part sho
adopted. Hence 1 stated that this resolution, with
posed amendment now before us for considerate
;ht not to pass I desired by my statement simply
murage the senator from Wisconsin in the correct v"i
had taken of the subject.
dr. WALKEK 1 thank the senator from Illinois
encouraging advice; 1 do certainly feel encourag
would therefore, that, taking into considerat
rvthing he ha* said in relation to the case of G
elds, 1 would give to his queries the plain simple <

?r, that it appears to me that the course for the Sen
mrsue is to declare that, notwithstanding Gen Sbie
s a senator dt facto, yet thai he was such under a vi
ction.
1r. FOOTE. Perha[»s I may have misunderstood
ator from Wisconsin as to the position on this subj
ich he occupies. I thought, when 1 acquiesced in
-tiJment yesterday, that he maintained that the el
« .. r, ni .,..A

lr. WALKER. That subject is not now before
late. I was supposing, 111 the remark? 1 made, ti
amendment odered by the senator from South Cai
[Mr. Calhoon] was now to he voted upon, and ti
were a Pout to declare that his election to the Sim
the United States was void fro n the beginning , a
t is the subject now before the Senate.
lr. HALE. I de?ire to say a few words in evplai
of the motive# that induced me to submit this re:

on. The efforts of those who oppose the taking
passage of this resolution appear not to have ref
e to what we have done, or to what we ought to i
it seems that, in the abundance of their wisdom
otiiM necessary to pass some sort of resolution to
ict the governor of Illinois in his. duty, and the St
islature in their duty. Sir, we shall be doing all ti
ejuired of us if w'e walk in the path of our own du
nave a little generosity for other legislators.roos

n: that all the wisdom of the land is not centred
Senate, and that the good people of Illinois, in t

ircise of their legal constitutional privileges, have i
nteo a legislature to take into consideration all matt
ictingthe interest# of the State. and that that legis
p can probably fin J out what their duty is without
Vittg uucalied-for advice from us.
low does the case present itself, and what are t
is before u«. confining ourselves strictly to the fact
lera! Shields was certainly here, and by authority
Sent'* acted as a member of the Senate; ami

pose, while thus acting, that he could have perform
of the duties which a senator is corn[»e;erii to p

in. Gen. Shields was here and particijiated in 1
ion of the Senate for several days; he resigns a

s'home; and I now put the question to honora
it'emen, sup(»ose he had never presented hi.use It
> session, would it have been discretionary or right
Senate to have jiassed a resolution ot this characi
lave acted upon nis claim, when he had never prese
it, when he had not asked for a seat in thisboi
'ely nobody would contend that, in such a state
ts, it would have been discretionary or right for
iate, in the abundance of their wisdom, to !acs a re
on declaring that he "was not entitled to a, seat here
? he a-,ked tor it. Sir, does the case betore us dil
trinciple from the one I hare supposed, where he t
presented himself? Gen Shields came here, to
eat; certain preliminary proceedings were adopti

, seeing the state of facts existing, he has resigni
how, I ask, does the present aspect of the case dil

:n that which 1 have stated, wherein he had ne'
sented himself ?
br, it Las been the common practice of this body
ify the executive of a State whose senalodhas resn
of the fact, so that he may take necessary action w
-rence to that resignation This notification has
ys been made immediately after the resignation of
ator. Sir, if, because of the abun lant caution of
late, this notification is not to be made; if it is
r.ion of the Senate that the governor of the State
nois is not comjietent or has not the authority to
ut a successor to General Shields, I prefer stating
t plainly to the legislative authorities of Illinois, rati
n be guilty of the act of discourtesy which we sh
form if we withhold this notification. After we h«
sued the ordinary course of procedure in cases of t
cnption, if gentlemen do not think we have gone
itigh, if something more is regarded as necessary to
ie, why, then, we can proceed to pass this resolute
is not thought to be supererogatory,
would here say a single word with reference to a
k made by the senator Irom Georgia, [Mr. Bean it
ut vindicating the privileges ot the Senate Tl
ator states that this is not a question of privilei

it does not seem to me to be possible, in the cornpi
nfinite wisdom, to present a combination of corn
ices which should present here a question ol pre

if this is not one It goes, sir, to the very exisier
[his body.to the very foundation on which we stai
due, then, to the dignity and the honor ol the Seni
we should take such a course as shall vindicate it fr<
as|>ersions that may be cast upon it of endeavori
inng discredit upon a State, and uoon an individt
t here to represent that State As I said before, t
inary courtesies of life require that we shoud ad<
usual course of proceeding in matters of this chararti

! we should notify the executive of the State of 1
s of the resignation of Genera! Shields, and then,
bought by senators that we hare not gone far enoui
can take further action upon the question,
lr RUSK. I have listened to the remarks of the g(
Gen with reference to the action of the Slate of Illim
in this question with attention, and consider them,
the least, totally out of place certainly it cannot

urneri that the judgment of the Senate on this questi
coDtrol the future action of a sovereign State of t

ion. It could only be looked upon in the way of i

e; and I think we had better withhold our advice
overeien State until we are asked it; it can hare
ding effect ujion the State Sir, of wliat effect is t
olutioa at the present time? The resolution, at
e it was presented by the. commi'tee, before Gene
elds resigned, could have had the efler' to vacate
,t then occupied in this body by that individual C
lave that effect now J It may be sain that the Sen
II thus decide that no individual who has not bee
zen of the United States for nine years can hav<
,t in the Senate under the constitution of the Uni
ites; Su*. what benefit will result from that derla
,i? That fact is already set forth in the com

ion; and we cannot diminish or add to its efen
any action of ours. Suppose we make thiadecis
x ; will it hare any binding force or effect he.afti
. rmsto me it cannot operate upon the fulure action
S-mate, even if the governor of the State of 111 mi
isidenng that there is a vacancy which he has a righ
sh t'lld send a successor to Gen Shields to this bn

t shall be guided by the constitution, and we cannot
action of ours affect the provisions of that const

u as it relates to questions of this character ivipp
discussed the question before us for three month)

ne. we could not alter its character, it would still
abstract question. It appears to me absurd to proc

leu- to rnike a decision upon an abstract question, which de fat
cision will not te worta a sixpence altar it is made, in tor

by any future action upon a case of this character we are to ate
we abide by tlte constitution.to hear the individual and de- tio

that lerunue upon his clayn 10 a seat in this body without vai

the reference to any decision male now. Whatever decision we

ice, we cotrieto now will be totalis useless, for there is noltl- sut
Hut in< for it to p|iera.le upon. "The seal is vacant, and we qu<
itor are only asked now to perforin the coirnnon Courtesy tor
\ 10 U^IMU lUUiart UI ICUl^uauUD.dUU LUtil iCd»c IU.UICC»11JI-' x

;kiii to take caie of themselves. The Suite oi Illinois may to
the adopt the course of |<ror*dure pointed out by a majority of the
e is this, body, or it may not do it, in short, sir, this decision, if aid.
»lu- made, will lie in anticipation, and can have no binding ef- fiai
ugn fact upoa the luture action eillier of the Stale of Illinois o<n
be- or the Senate itself hex
no Mr. BA1XJER. If 1 believed the question before us Th
ion for decision one merely of an extension of courtesy to his
de- wards Geo. Shields, I would not permit any senator on pro
any this floor to go beyond me in awarding the .most que
the liSerai courtesy and kindness to hun. But, sir, I look tur
ate upon the. question a> a very different one.as involving Wl
red civil relations of another and of a lnghei character, and a* Ser

requiring a decision 1 r un the Nmitenot affected in any fori
ark degree by the considerations ol courtesy and kindness ent
dor 1 Jo not wish, sir, to enter into this argument at any abbaslength for I have not the vanity to suppose thai any- pra
ess thing that 1 can advance will change the opinions oi sen- wh
or ntocs who difler Ironu me, or strengthen the opiuions of inte

imt seuntocs vslro agree with me; bat 1 will state very briefly' the
sir, tire leaaons which will induce me to vote against taking ing
ght up and disposing ol the motion made by the senator troin I
ias New Hampshire yesterday, and to vote for taking up and sen
ive |wih»iiij>; the resolution reported by the select committee. te.«i
if 1 Those reasons, sir, to my tnind are clear and obvious. has

1 Sir, if this resolution shall he determined in the nega- enti
an- live, then tnere will t>e no need of any further action by lior
riot ins tin >n the subject of Genera! Shiklds's seat; he can thu
ber withdraw the tender of resignation and continue a mem- co j
ate ber of this body. But if the decision the ISenate ahull froi
ial be to adopt the resolution reported by the committee, it the:

will then have been determined by this body.who, un- wh
us-'der the constitution, are the sole arbiters of the que* 'and
rve tion.that this election was void, that General Shields a n<
hut was never for a moment rightfully a member of this body, gov
uld and that he appeared here and took his seat upon a prima ask
the facie title, which upon examination turn* out, in conse- anc
on, (uence of an inherent defect in it from the beginning, to wo
to have been always void. Now, sir, 1 shall not undertake ly c
ew 10 inquire. whether upon that determination. supposing it the

to be made, the Executive of the Slate of Illinois would Ji
for nave a right to make an appointment of a successor or low
eJ, not. 1 confess, however, 1 do not consider that question poii
ion one of so doubtful a character as some gentlemen seem tion
en. to consider it. {sign
m- The constitution of the United States, m defining the gair
ate terms of the several classes of senators, declares that the the
Ids -rats of one class shall be vacated at the expiration of sain
oi l two, another four, and another six years. The lime re- nou

fer- to the respective classes of senators as originally resj
the enumerated. And the constitution also declares that wr.
ect wherever vacancies exist by death, resignation, or other- \
his wise, " during the rece«s of the legislature of any State, aec-the Executive thereof may make tem|*orary appoint- mat

merits until the next meeting of the legislature, which deb;
he shall then fili such vacancies." Considering this as a thoi
oat beneficial provision, intended to keep this body full, and not,
ro to preserve to each of the State- its full representation in jiow
la: this body, arid as such entitled to a liberal interpretation, is p
ite I must be |<erinitted to say, without committing myself Sen
nd definitively upon the question, that I have not seen any que

reason yet to satisfy my mind that the Executive of I Hi to g
la- nois would not, under the circumstances, be competent to or e
so- make an appointment, supposing that no session of the ded
up legislature has intervened iro n the time the seat was va- lino
er- cated, which 1 take to have been from the expiration of othi
lo; the term of the previous session; supposing, as i have cult
. it -aid, this resolution he adopted, I have seen no salisfacto- a s<*
in- ry reason as yet to convince ray mind.though 1 do not que
ate wish to be understood as giving a decided opinion t^jliat tnoi
bat effect, for there may he satisfactory reasons which Hpve riot
ty, not yet heard.that the Executive of the State of Illinois hav
mi- wouia j)oi tie ccimpeieni 10 iuj loe vacancy wiuun me said
in meaning of the constitution of the United States How- argi
he ever that may lie, .n my judgment it i* very clear that if enti
ip- he cannot fill the vacancy.supposing this resolution pro|
era he adopted.he cannot till the vacancy if we accept this cou
la- supposed resignation of Gen. Shields. If Gen. Shields and
re- wa* not rightfully a member of this body, if his election he r

was void in consequence ot an inherent defect ex- cha
he istirii at Ui» time the election took place, ami if the wei
s ? credentials that were presented have heen examined pr&j
of thoroughly by the only competent authority for that liar

1 purpose, (the Senate,) and have been declared by that fus,
red authority a nullity from the beginning, it is to my resi
er-mind proof conclusive that the acceptance of a resigua- fuse
the lion, without a good and rightful title to the office so givi
md resigned, cannot put any ottier power in the hands of the
Gle the- governor than he would have had if we had sup- A
at posed a resignation never look place, and that the (ire- this
in sent proposed action of the Senate had been determined A!

:er, upon. Tuerefore it appears to tne, whether this resolu- tenc
nt- l.on be adopted or the resignation accepted, tne power not
ly r: which may be possessed by th- governor of Illinois to grat
of elect a successor to a seat on this floor is the i ne , and foui

the the question will stand before the Senate at the next -alw
«o- ses-ion exactly in the same co idition whethereither alter- dere
i>e- native is adopted, in my opinion, then, nothing is gained wh<
tfer to the honorable senator or the gentleman whose seat is we
lad in question , nothing is gained 10 the State of Illinois; disc
mk no good is promoted whatever by now avoiding the de- thin
»d;]cisionof lhe question and leaving the Executive of the the
id; State of Illinois to proceed to make an appointment, sup- tins
Ifer posmg that the case stands either upon an acceptance of clai
ver the resignation or in the position it would occupy in case circ

of the passage of this resolution. It seem» !> me that enci
to the plain course for the Senate to pursue, inflicting no The

tn- discredit or discourtesy either upon the gentleman whose iron
ith «eat is in question or upon the State of Illinois.a course elec
ai- dictated by the proprieties of the case, and by the cousti- but
a tutional duty of the Senate.is, that the question being com

tne argued and now before them, they proceed to give their any
the decision upon it. | bat,
oi But, again, Mr. President, I cannot vote for the resolu extr
up- tion which was introduced by the senator from New it at
the Hampshire, foi the plain reason that the Senate does not that
ler itself appoint the members of this body, nor has any hole
all power to fill a vacancy that may arise in it. When a la
ive resignation is received and transmitted by the Senate to pre]
his the appointing power of a State, it is not as a mere grati- T
far tication to the curiosity of the Executive.it is not, as the cou
be fact i- published in the newspapers, to let the American ,voi
on, peopie know what has been done in the Senate upon a mat

previous day.but it is an official communication that a try,
re- vacancy in the representation of the State has occurred prin
s,] in this body, to tne end that he may till it. That is the clea
ua only object of the notification. When, therefore, the aaei
re Senate vote for the passage of the motion of the senator dm
ass from New Hampshire, they have impliedly informed the belc
m- Executive of the State of Illinois that the resignation has tuti<
vi- produced a vacancy 1:1 tins body; and lur that motion 1 clin
ice cannot vote, because I do not believe that such is the fact. can,
id. The senator from Illinois may think it proof of deficiency and
Me ol intellect on my part when I slate lhat I am of opinion tak»
>ti thai the seat has been, in point of fact, vacant since the ciei,
ng fourth of March.

r

1 the
lal Mr. I):)UGLAS. The senator from North Carolina. I put«
be think, has misapprehended inv remarks. I concede that gen'
opt Gen, bhields was not rightfully a senator.that he was to b
pr; hut de.facto a senator.hut as be filled a seat as a senator thru
Ili- ile facto, performing the ol&ces of a senator, no vacancy mdi
f it occurred until he resigned. iist
rh, Mr UAIXJER. The acts performed by Gen. Shields othi

while here were valid, no doubt; hut, it the senator will this
n- permit me to say it, 1 think he ha* made a discovery in judi
o,s the (Kiwer of resmnltion, if he considers this seat de facto a se

to morally that has been so corporally. In a corporal ocru- met
be t«tion of a seat the senator has only to get up and go out this
on of the Senate, and be will have resigned. whi
his Mr. IXMJGLAS. He occupies a seat here de facto un- the
id- der a color of right. h
to Mr. BADGEIL I assert that that color of right is no mat
no right at all. To be sure, as I have already stated, Gen ordi
his! Shield* rightfully took a scat in this body by authority enti
the of the Senate. There was a prima facie title presented It ii
ral on the face of his credentials; and on that ground Gen he]
a Shields was sworn in. Now it is found out that that he

Ian title is no title at all, not in virtue of anything that super- rail
ate venes, hut because of a defect inherent in the title itself; mis
n a therefore there never has been of right any senator on bav
» a this floor, for a moment since the fourth oi March, from this
ted the Stale of Illinois, except the senator before roe, [Mr Hoi
,ra- Dot-ens ] For the reasons, then, which 1 have stated, Ob)
s;i. the true course of the Seriate, in my judgment, is to de- cou
gtb c.de the Question upon the resolution If that fail to pass, vra
ion Gen Shields will then be regarded constitutional as a resi
tr member of this body, and there will be an end of the mat- den
of ter ; if the Senate believe that he never was constitution- the

us, ally a member of this body, then we owe it to ourselves, cas
t to to the constitution, to General Shields, and to the Sta'e and
,jy of Illinois, that we declare that belief by passing the res- the
bs olution

_ _ tint
itu- Mr Rl SK I cannot agree to the conclusion the sena- it t
osr tor from North Carolina [Mr. Hatxier] has come, with the
i to reierenoe to our notification of the governor of Illinois of in
be a vacancy existing in this body I do not consider that of

eed notification as a judgment of the Senate A statement of I

:t is not a judgment, in my opinion, a', all. The senathusmakes it necessary that the judgment of the Sen
should be pronounced in the mere matter of iiot.bcau.idthe peiformance of what was usually done when

cancies occur in this body Sr. its 1 have said before,
cannot turn the claimant out, because he has retied; he is already out This, then, is an abstract

eslion; and all thai is necessary to be done is to in-
m the governor of Illinois of the vacancy existingilr DOWNS I confes-, Mr President, that it seems
me very strange that the Senate should !»e eneaped in
discussion of a subject which does not demand con
erahon at our hands at llie present time at all What
re we before us What is :o be the practical effect of
action here ? There is nobody claiming a seat in this

ly involving the que-lion gentlemen aie discussing
e iiersoii who occupied that position has withdrawn
claim; and 1 would inquire of gentlemen if it is the
vinee of the Senate to sit here and discuss abstract
stions, when their decision is not necessary to the
therarice of any action properly incumbent up >n them
laiever may have been the opinions formed by the
late, as to the, rights of the parties interested hereto-

the question of their correctness can no longer be
ertauied ; arid those who continue to discuss it as an
tract question, are doing that which will lead to no'1
ctical lesult.are addressing themselves to a questionich their arguments cannot change. The gentleman
rested in this matter having tendered h.s resignation, j1decision of the Senate cannot prevent hun from leavthisbody or reinstate him as a member. \ <

"he senator from New Hampshire, and several other
ators, have repeatedly advocated the question of cour-
as connected with this subject. Now, after all that
been said upon the subject of courtesy, if the opinions j'
iunc uj ^oiiicnicii mai nave it , 10 uie prtse.iia-

i of this resolution be carried out, I do not think t
l the Senate will he very eminently distinguished for !'
rt-sy by the adoption of such a course. The senator
n North Carolina admits that, legally and practically, <
re is no material ditfetcnce in the ultimate issue, >

ether we declare General Shield's title to a seat null 1

void from the beginning, or whether we simply send <
:>tiftcation of the resignation of General Shields to the '
ernor of Illinois. If it makes no difference, then 1
the Senate whether it woulJ not he more in accord-

e with the feelings of courtesy, and be less likely to <
und the feelings of the estimable individual who late- >

iccupied a seat here, to simply send a notification to 1

governor of Illinois slating his resignation '

lr. BADGER, if the senator from Louisiana will a!- :!
me, 1 would inform him that what 1 did say on this <

\t was, and I repeat it now, that, whether the resolu- i

presented by the committee was adopted, or the re- c
latiori of Gen Shields accepted, notuing in the end is
ied one way or the other for Gen. Shields; but that c

original objection would stand, with precisely tbe
ie force, at trie next session of Congress as it stands
!. 1 think there is a very material difference in other t
iects, considering one course right and the other
prig. 11
lr. DOWNS. So I understood the honorable senator
k of him and the Senate why proceed further in this '

ter ? Are we come hereto turn this Senate into a t

siting society, and simply to discuss questions, when
ie discussions can have no practical effect: .'think >
sir. 1 think the Senate of the United States have no

?er to act in this manner. What is their power ? It '
ower simply to judge whether a man returned to this
ate is qualified to take his seat here or not. No such
stiou is now before the Senate. We have no power
o further in this matter, or to enter into discussion,
;ive a decision upon a question thai should he deci- <

by the Executive or legislature of the State of II-
us. If there is any difficulty in the election of an- '
r senator, it will be time enough to solve that diffiyand judge of his qualifications when-he applies for c

at in this liody. We are sitting here now discussing a s

stion of [lower to he exercised hy the legislative au- f
rities of Illino.s; a question with which we have
ling to do whatsoever, arid a decision u,>oti which can '

e no effect, because we have no power. As has been Cl

, our [>owers are analogous to those of a court, and S
rments [iresented in a court are not considered to he
tied to any weight when they travel out of their I
ier course. What would we think of a criminal
rt taking up some difficult question in criminal law, >

giving its decision upon itAnd would that decision '*

egarded as binding in any practical case of a similar ''

racier ? Sir, it would oe regarded as of no more h

ghi or authority than the decision of the Senate now <

posed to he given can be regarded as 01 binding effect ''
eiation to its future action. 1 understand that the re- *

il to notify the governor of the State of Illinois of this c

gnation would be an assumption of the power to re- «
the resignation; hut if we have no power to refuse f
ng such a notification, wiiat right have we to refuse
resignation ol a member of this body?
SENATOR. How can a resignation he presented to '

bod)lr. DOWNS. I am askel how a re.-ignation cm he t
ieied to this body. I would say, in reply, that I have '

inquired particularly into the subject ; I take it for r

ited that what is usual and custoinaiy must have s-irae 11
idation in right and in law. 1 believe, also, it has >
ays been customary, whenever a resignation is ten- i'

I to this body, to notify the Executive of the S':ate t
jse representative has resigned of the fact. And if t
refuse to do that now, and that too after the lengthy f

ussion we have had, whatever other individuals may a

k. I cannot but consider that it will be regarded as c
result of a determination of the Senate to hold on to [1
ques ion, to make in some degree a victim of the
mant who has been before us. Look at the peculiar 1

umstances in this case. There has been no luterfer- :

5 of persons or authorities interested in this question. *
re has be; n no complaint from the State of Illinois.
a the opponent of this gentleman at the time of his
tion; no memorials or petitions have been sent here, '
from mere impulse, as it were, we have entered into '
siaerauon 01 tois matter. 1 uo no: inteu 1 to evpress *

opinion as to how Jar such a course was proper; *

having entered into it under circumstances rather 1
aordinary, I think, so far from attempting to clutch
id hold on to it, and make the most we can out of it,
we ought to be glad to gel rid of it. We have got

I of a victim, and the law must take its course. Sir,
n see no other effect to result from our action but to
udice his case.
his gentleman, Mr. President, has some claims on the
ritry; though 1 wish distinctly to be understood that I
tld not, in consideration of the claims of any man, 110
ter how great may have been bis services to the counorupon a question of courtesy, violate any of the
ciples of the Constitution; hut when I see my way
r, and that there is no violation of the constitution in
ition.when 1 see that we are only giving this iuduala fair chance, if his name can again be brought
ire the Senate of the United States legally and constiinally,to secure such action.1 feel much more itiedto promote his interests, as far a= I consistentlythan to sacrifice them. I should feel deeply grieved
mortified if, by any peculiar course of action 1 should
in the Senate, I should depreciate his standing in so-

/, or lessen his prospects of success hereafter amongpeople ot his State, or any where else. I do not im
any motives of this kind to honorable senators; but

tfernen must be more short-sighted man I believe them
e if they do not see that they will materially affect
ie prosjiects if this resolution is passed here. This
vi lual. no more than any other person, no matter how
uiguished he may be, cannot exfiect to enter into an-
r election without competition. 1 ask gentlemen, if
proposed decision of the Senate is made, if it will not,
;ing from the past history of these matters, o;»erate as
t iuu^ wiipcuiinciH »uu uiaw ueici i > uis luiuir a i^ain-c-

it' ll it is absolutely necessary that we sLouul make t
decision, wbv dosa regardless of count-queuec* ' Hut t
n it is not necessary, do not do an ar: prejudicial to t

individual, or injurious to his interests,
lr. President, if tbe Senate continue to entertain this
ter, I presume it will be the first case u;>on the reclof our legislation, where such a question has been
srtauied after tbe person has voluntarily withdrawn
« useless to say tnat be has not done anything; that
las resigned nothing. He resigned whatever he had ;
has retired from the position lie occupM. whether a
id one or not. He has gone out from us, an 1 his ad
sion is no longer a question before tbe Senate. I
e not uken the trouble to examine the precedents in
matter, hut I recollect a case that occurred in the

use oi Representatives which was much in point
ection was made to a member holding his seat on acntol having accepted another office The question
s discussed, and, while lh» debate was going on. his
ignation was tendered, and the moment it was tenrdthe discussion ceased, the House considering that
re was no further question betore it I a lude to the
e of Col. Baker Phis course ol procedure is usual
customary, and I do not know of an instance where
discussion of a question of this kind has been conled after the resignation has been tendered I believe
he imperative duly of the Senate, then, the moment
y are notified of a resignation, to stop all proceedingsthe case, and give tbe ordinary nolice to the governottbe State whose representative has resigned4r. DAVIS of Mississippi. The question has been se

oiieu debated, is one involving; the power of the Senile
to accept the resignation, that 1 feel constrained to say &
'ew words in regard to it f view the tender of reaignaUona> a mere notice to the Senate, We ciniiot acceptthe resignation ; for it doe» not belong to the Senile to
excuse him from his duties a* senator. Who give him
the authority to come here ' The legislature and th«
governor of Ins own State. To them, therefore, must he
resign the office of senator. Nor do I see what authority
canoe found for making the Senate the channel of corresjiondencebetween the gentleman and those from
whom he received his appointment. I do not doubt the
l>ower of the Senate, however, to goon and investigate
the qualifications of the gentleman after the tender of his
resignation. I agree with the senator from Louisiana as
to the propriety of abstaining from any further proceeding, but, as to the power of the Senate, I hive no doubt
whatever that it exists as a self-preserving power. It
belongs to the Senate as much as the power of compellingthe attendance of members of this body; it is
apart of the same power. Tne Senate might be oroken
up ior the want of a quorum, if it had not the power »'
to compel the attendance of its members. I am aa
little disi>osed to discuss the quiliacations of the contest- ,

ant f"r the seat, after he has withdrawn, as I was to dis- \
cuss his qualifications before he was admitted to take the ,

seat 1 considered it necessary that he should be admittedto a seat, in order that we might examine his qualificationsas a member But, now that he has withdrawn,
1 am w illing to let the question rest. Whether the vacancyhappens u(>on the decision of the Senate, or whether
it is to be considered an original vacancy', our farther proceedingin the matter can make no difference. We can-
not change the effect by any resolution that the Senate
nay adopt. Still less can it be changed by the communicationwhich wa« addressed to the Vice President by
he contestant It must stand precisely as before he with- i
lrew his claim. There is no practical question now beorethe Senate. Tne whole matter is transferred to the
Itfsturmtriditir>'i nf ihp Sxliitu ni lliinniia Trx ihn "Stat* I

tay, let it go And when, at the next session, a senator |!.hail present himself to fill tlie vacant neat for the State
>f Illinois, then it will he time enough for us to decide
he constitutional question. 1 an not disposed to antici- ''

iate it, or to prejudge it. The question may be settled
without our intervention. Enough, at all events, for the f
lay is the evil thereof. 1 do not wish that the Senate 1
should lie detained now in debating a great constitutional cm

juestion; and il there be no senator who now wishes to |iddress the Seriate, I will clo«e my few remarks by a mo- J :.
ion to lay the whole question upon the table. The sena- i' |
or may resign to his own Stat'-; and for ns to take action
lpon the resolution of the senator from New Hampshire ., V.
loes seem to me to be entirely superfluous and improper. U
Mr. CALHOUN. 1 suppose,'/ this question be de- i

:ided in the affirmative, there trill still be before the *

senate the resolution re|>oried by the committee? |Mr. DAVIS. My motion is to lay the whole upon the f-'j
able. jjfl
Mr CALHOUN. If the motion be to lay the whole l^i

tjxin the table, I desire to say a few words. .1 j!
PRESIDING OFFICER. The only thing that can be flmbject to the senator's motion is, the motion to consider . f 3

he resolution of the senator lrom New Hampshire. .

Mr. DAVIS. Then 1 will make the same motion in fef'.-rence to the resolution, when it comes up. V?
Mr. DOUGLAS asked for the yeas and nays upon the '-fl

no'ion of the senator from Mississippi. 1
They were ordered, and, being taken, were.yeas 20, j

says 10. rljSo the motion was laid upon the table. I ;
Mr. MASON. I presume now the resolution of the

,

tommittee will come up as a matter of course ; and, if so,
wish to say a few words before there is any disposition jj
nade of it. * ! ||Mr. DOUGLAS A motion was necessary in the case I f
>f the resolution of the senator from New Hampshire; * T;
tnd 1 would a»-k if a motion is not equally necessary to I
iting up the resolution ?
PRESIDING OFFICER. The resolution was first in i|irder. A motion was therefore necessary to give the : 1

>iher the preference. The resolution is sow before the 11>enale for consideration. f
Mr. MASON. I look upon this question as one pecu- "si

iarly of a judicial nature, and I cannot understand how ||t can be discussed or entertained in any other way. It 11
s a question as to the construction of .ire constitution, *
uid depends not upon facts. Now, sir, the resolution if
vhic.h 1 brought in from the select eomnuttee.as I under- ? j
itand it, places precisely the same construction upon the P?
lonstitutiou as is given to it by the amendment of the
ienat»r from South Carolina. So far as f can venture to .

rieak of The understanding of the committee, it was d
iJearlv their purpose to express the idea which is intepdwito be conveyed by the amendment of the senator from
south Carolina JMr. CALHOUN That was my impression. i ;
Mr. MASON. The resolution is in these words, and ;j

t i* copied from the one which was passed in the case r
if Mr. Gallatin "That the election of James Shields to Jjl
>e a senator of the United States is void, he not having *

een a citizen of the United States for the term of years *.

equired by the constitution of the United States;" not » |hat he had not been a citizen of the United States nine
ears prior to the time of his election. He was elected <r'
n January, and the office did not become vacant until
he 4th of March. The election did not clothe hira with
he office of senator. His period of service was to com- , >'
nence on the 4th of March, and if he had been qualified fq
it that time it would have been sufficient. That was the
lonstruction put upon this clause of the constitution by
he committee, and I presume it was the construction put
an in it by the senator from South Carolina. I have no (_ }
injection, however, none in the world, to adopt the 'V ;
intendment, because it will make the resolution more
solicit
Mr. CALHOUN. That is the whole object of it.
Mr. MASON. So I understand. Now, the question

hat remains is, was the election void ? 1 so regard it, Ufa
because General Shields was not qualified when the time
Lrrived for him to assume the duties of the office for
vhich he had been chosen. I regard the election then to
>e, as the resolution expresses it, void.not voidable, but 1 /:
'oid. Nov, what is the distinction .' The distinction is '.<
veil known, I apprehend, to all lawyers. That which is W
'oid can never be made good; that which is voidable K.
nay he. That is the distinction; and it is a distinction
hat is well known to lawyers. If this election were r
voidable only, it would result that, in some wav or by
K>me act, the election could be made good. But f appre- i
lend that this election could not be made good in any
vay. wen, 11 11 never couia nave t>een made gooa Dy
he act of any party whatever, it results that it was void: J
t was void ab initio, and could never have become valid "

>y lapse of time If, then, the election never conld be '

j
nade good, I hold that it was void, and, being void, that ; |
t is the duty of this Senate so to declare. '

Nor can I see, after listening most attentively to the,
irgtiinenls of gentlemen, that the action of the Senate, in t.»
ieclaring the'eJection void, is in the slightest degree M
lerogatory to the honorable and distinguished gentleman '

vho was the choice of the legislature. It is declaring
inly what is the true constitutional construction upon { 1

tie suite ol facts before us. I thought thus much, by
way of explanation of the views of the committee, was
lue to them.'
Now, as to the other matter, which has been connected ;

v.ili this investigation, resulting from the communicantn of Geli .'shields to the Vice President of his intenionto resign his seat. I do not understand that that let
rcan operate upon this question in the slightest degree

whatever. 1 hold, sir, wnh the senator from Mississippi,hat no senator can resign bis seat to this body. Resiglatiorican be made only to the appointing power. An
ippoiniment thai is derived from the legislature of a
-Late, can be returned only to that legislature. No mem»er01 this body derivesany part of ins authority, as mem>erof the body,.from the body itself. The constitution *,
inner wmcn «e nve declares, mat 11 avacaacy nappens
n the Senate, by resignation or otherwise, daring the re

ofthe legislature of any State, the Executive there- ,
if may make a temporary appointment. Now, without .

hat clause of the constitution, as there is a previous I
ianse for the election or appointment by the legislature j
iloue, 1 apprehend that resignation can be made only to
he legifcla'.are; because that is the appointing power
iut here is a subsequent clause declaring that when a . f,L
recency occurs during the recess, the governor may ep-
oint. Ttiis shows that a vacancy may occur by reeig- jfi
iHtion, when the legislature is not sitting; and when a

racancy occurs during the recess of the original appointing
>ower, it can be tilled by the second appointing power.
hold it to be necessarily true, that an office can only be
esigned bv returning it to trie source whence it came.

S'or do 1 see that resignation in this case, if it were in the
ower of the Senate to accept it, would in the slightest
icujrw affect, eiil<u|e, or durum#h tbe powar of tbc |0f- I
wnor of the- State, in till in* the racancy. Hie power it
derived from the constitution, and the or namno upon
which he is to exercise it is pointed out by the coastitu-
Lion And if the governor is called on to exercise the
power of appointing, he mnst be governed by the consti-

(
S

lution, and by nothing else. Now, what is ths language fl
of the constitution .' it is that if a vacancy occur during fl
[he recess of the legislature, by death, rasigaalion, or W
otherwise, the governor shall appoint Well, suppose Jfl
you pass the resolutioo. A copy of it will be seat, I pre- JH


